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A.  INTRODUCTION 

 

 “Providing equal justice for poor and rich, weak and powerful 

alike is an age-old problem.”  Griffin v. Illinois, 351 U.S. 12, 16, 76 S. Ct. 

585, 100 L. Ed. 891 (1956).  During the State’s appeal of a dismissal 

order, Michael Wells was jailed while awaiting resolution in a different 

case.  Because he could not afford bail, he spent 91 days in jail before 

being sentenced in the second case.  After this Court reversed the 

dismissal order in the first case, Mr. Wells pleaded guilty.  When 

sentenced, he did not receive credit for the 91 days he spent in jail, 

resulting in him being incarcerated for a longer period than a rich person 

who could have bailed out.  Because due process and equal protection 

principles require he receive credit for these 91 days, this Court should 

grant him this credit.  Mr. Wells is also entitled to 34 days of additional 

credit and resentencing due to ineffective assistance of counsel.  Finally, 

the court should strike the trial court’s imposition of $2,000 against Mr. 

Wells for a “drug enforcement fund” because there is no evidence to 

support it and the trial court intended to waive all discretionary legal 

financial obligations. 

B.  ASSIGNMENTS OF ERROR 

 

1.  In violation of the guarantees of equal protection and due 

process as provided in the Fourteenth Amendment to the United States 
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Constitution and article I, §§ 3 and 12 of the Washington Constitution, the 

trial court failed to credit Mr. Wells 91 days for time spent in jail. 

2.  In violation of the Sixth Amendment to the United States 

Constitution and article I, § 22 of the Washington Constitution, Mr. Wells 

was deprived of his right to effective assistance of counsel during the 

sentencing phase of his case. 

3.  Lacking substantial evidence, without conducting a proper 

inquiry into ability to pay, and contrary to its own ruling that it was 

waiving all discretionary financial obligations due to indigence, the trial 

court erred in ordering Mr. Wells to pay $2,000 for a “drug enforcement 

fund.” 

C.  ISSUES 

 

 1.  Due process and equal protection requires that the rich and poor 

be treated alike.  During the State’s appeal of a dismissal order, Mr. Wells 

spent 91 days in jail.  After this Court reversed, Mr. Wells pleaded guilty.   

Although a wealthy person might have bailed out and not spent those 91 

days in jail, Mr. Wells did not receive credit for this lengthy period of 

incarceration.  Should this Court reverse with instruction that Mr. Wells be 

credited 91 additional days? 

 2.  Defendants are entitled to effective assistance of counsel at 

sentencing.  After Mr. Wells pleaded guilty, counsel did not ask to 
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proceed to sentencing, believing there was no rush because Mr. Wells was 

incarcerated in a different case.  Mr. Wells was not sentenced until 34 

days later.  Because he was serving a sentence in a different case, he was 

not credited for the time spent waiting to be sentenced in this case, 

effectively extending his incarceration by 34 days.  Given counsel’s 

misunderstanding and the reasonable probability that the court would have 

sentenced Mr. Wells following his plea if requested, was Mr. Wells 

deprived of effective assistance of counsel? 

 3.  The law does not authorize giving credit for time being served 

on other sentences.  Nevertheless, in deciding what sentence to impose 

within the standard range, a trial court may consider this as a factor 

supporting a lower sentence.  Although this factor supported a lower 

sentence, counsel failed to inform the court or advocate for a low end 

sentence of 20 months.  Consequently, the court accepted the State’s 

recommendation of a 24-month sentence.  Does counsel’s ineffective 

assistance require remand for a new sentencing hearing? 

 4.  Trial courts may waive discretionary legal financial obligations.  

The trial court found Mr. Wells indigent and waived all discretionary legal 

financial obligations.  Nevertheless, the judgement and sentence imposed 

$2,000 against Mr. Wells for “drug fund enforcement.”  This type of 

financial obligation is discretionary and must be based on the costs of the 
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investigation.  Should this financial obligation be stricken because no 

evidence supports it and the trial court expressed its intent to waive all 

discretionary financial obligations? 

D.  STATEMENT OF THE CASE 

 

 In October 2013, Michael Wells was charged with drug crimes 

(“the 2013 case”). CP 3, 53.  While awaiting trial, Mr. Wells was accused 

of additional drug crimes (“the 2014 case”).  CP 38-39, 49.  On October 

14, 2014, Mr. Wells successfully moved to suppress the evidence in the 

2013 case and it was dismissed.  CP 9, 55.  The State appealed.  CP 11.   

 On June 17, 2015, while the State was appealing the 2013 case, 

Mr. Wells pleaded guilty to the charges in the 2014 case.  CP 52.  He was 

sentenced to 40 months’ imprisonment with 121 days credit for time 

served.  Supp. CP __ (sub. 71, p. 3).1  Excluding “good-time,”2 Mr. Wells 

would complete this sentence around June 2018. 

 On January 26, 2016, this Court reversed the trial court’s 

suppression order in the 2013 case.  CP 7-16.  Mr. Wells’ petition for 

                                                 
1 This docket entry is corroborated by the judgment and sentence from 

the 2014 case, which is attached in the appendix. 

 
2 “Good-time” is “credit a prisoner receives for good behavior or good 

performance while incarcerated.”  In re Talley, 172 Wn.2d 642, 647, 260 P.3d 

868 (2011).  It is synonymous with the terms “earned early release time” or 

“early release credits.”  Id. 
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discretionary review was denied and the appellate mandate issued on 

August 15, 2016.  CP 5, 56. 

 On December 2, 2016, Mr. Wells pleaded guilty to two counts of 

possession of controlled substance with intent to deliver in the 2013 case.  

CP 20-34; RP 4-12.  The standard range sentence was between 20 and 60 

months.  CP 21.  The State agreed to recommend a 24-month sentence to 

run concurrent with the 40-month sentence imposed in the 2014 case.  CP 

25, 43.  Mr. Wells remained free to recommend a lower sentence.  See CP 

20-34. 

 The parties disagreed as to how much credit for time served was 

owed to Mr. Wells.  The State argued Mr. Wells was only entitled to credit 

for time served prior to his case being dismissed and calculated the 

amount as 29 days.  CP 41-42.  The State acknowledged that Mr. Wells 

had been in custody for an additional 91 days before being sentenced in 

the 2014 case and while his 2013 case was on appeal.  CP 42. 

Mr. Wells argued that he should at least be credited with all time 

since August 15, 2016, which was the date of the appellate mandate.  CP 

48.  After the mandate was issued, Mr. Wells was transferred back to 

Clark County Jail, where he remained because he was serving the sentence 

imposed in the 2014 case.  CP 48. 
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 Sentencing was set for December 23, 2016.  RP 12.  At the 

prosecutor’s request, the hearing was continued to January 4, 2017, 

because the prosecutor who had prepared the sentencing memorandum 

was unavailable.  RP 13-15.  Mr. Wells’ attorney did not object, stating it 

did not matter because his client was serving the sentence in the 2014 

case, remarking “It’s not like he’s going to get out.”  RP 14. 

 At the sentencing hearing on January 4, 2017, the parties and the 

court discussed how many days’ credit for time served was owed to Mr. 

Wells.  RP 16-20.  The matter was continued again to the next day because 

the court wanted more time to make a decision.  RP 20-21.  Mr. Wells’ 

attorney did not object.  RP 20-21. 

 Mr. Wells was finally sentenced on January 5, 2017.  Mr. Wells 

accepted responsibility, explained his failings were the result of a relapse, 

and told the court he wanted to get back to his family, particularly his 10-

year-old daughter: 

I know I made a lot of mistakes in my past.  I relapsed.  

Before that, I had eight years clean, and, you know, I 

messed up real bad.  And I’m just trying to get back to my 

family.  I’ve got to [sic] 10-year-old daughter I’m trying to 

get home to . . . . 

 

RP 22. 
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The court accepted the State’s recommendation of a 24-month 

sentence, to run concurrent with sentence in the 2014 case.  RP 22-23, 30; 

CP 63.  Defense counsel did not advocate for a lower sentence.   

 On credit for time served, the court rejected Mr. Wells’ arguments.  

RP 29-30.  The court agreed with the State and ruled that “because Mr. 

Wells had been sentenced on July 24th, 2015, that it would not be 

appropriate for him to be getting credit for time served on this case.”  RP 

29.  Although accepting the State’s framework, the court disagreed with 

the State’s calculations, and credited Mr. Wells with 25 days rather than 

29 days.  RP 28; CP 75. 

The court waived all discretionary legal financial obligations due 

to Mr. Wells’ indigency.  RP 22-23, 30; CP 65.  Still, the judgment and 

sentence requires Mr. Wells to pay $2,000 for a “drug enforcement fund.”  

CP 65. 

Excluding good-time, Mr. Wells will not complete the sentence 

imposed in this case until around December 2018, about six months after 

he completes the concurrent sentence in 2014 case.  See RP 28; CP 52, 63, 

75; Supp. CP __ (sub. 71, p. 3). 
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E.  ARGUMENT 

 

1.  Due process and equal protection entitled Mr. Wells to an 

additional 91 days of credit for time served.  The Court 

should order he be granted this credit. 

 

a.  Due process and equal protection principles forbid 

arbitrary or irrational government action. 

 

The Fourteenth Amendment commands that no State shall “deprive 

any person of life, liberty, or property, without due process of law; nor 

deny to any person within its jurisdiction the equal protection of the laws.”  

U.S. Const. amend. XIV.  Similar guarantees are provided by the 

Washington Constitution.  Const. art I, § 3 (“No person shall be deprived 

of life, liberty, or property, without due process of law.”); Const. art I, § 

12 (“No law shall be passed granting to any citizen, class of citizens, or 

corporation other than municipal, privileges or immunities which upon the 

same terms shall not equally belong to all citizens, or corporations.”). 

 Under due process and equal protection principles, when 

government action does not threaten fundamental rights and does not 

involve a suspect class, the action must pass rational basis review.  State v. 

Anderson, 132 Wn.2d 203, 209, 937 P.2d 581 (1997).  Government action 

that is arbitrary or irrational flunks rational basis review.  City of 

Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 446, 105 S. Ct. 

3249, 87 L. Ed. 2d 313 (1985).  “Irrational” means unreasonable, foolish, 



 9 

illogical, or absurd.  Mission Springs, Inc. v. City of Spokane, 134 Wn.2d 

947, 970, 954 P.2d 250 (1998). 

b.  Defendants must be credited for time spent in detention.  

To not do so is irrational and discriminates against the 

poor. 

 

 “Pre-trial detention is nothing less than punishment.  An 

unconvicted accused who is not allowed or cannot raise bail is deprived of 

his liberty.”  Reanier v. Smith, 83 Wn.2d 342, 349, 517 P.2d 949 (1974) 

(quoting Culp v. Bounds, 325 F. Supp. 416, 419 (W.D.N.C. 1971)).  

Accordingly, “considerations of due process, equal protection and the 

prohibition against multiple punishments dictate that presentence jail time 

be credited . . . .”  Id. at 352.  In other words, for constitutional purposes 

“there is no distinction between pretrial and postconviction confinement.”  

Anderson, 132 Wn.2d at 212.  These principles help ensure that the 

poor—who are often unable to secure pretrial release because they cannot 

afford bail—are treated the same as the rich.  See State v. Medina, 180 

Wn.2d 282, 292-93, 324 P.3d 682 (2014) (government is “absolutely 

bar[red]” “from distinguishing between rich defendants and poor 

defendants for the purpose of credit for time served.”). 

Supplementing these constitutional principles is a Washington 

statute, which provides sentencing courts must give offenders “credit for 

all confinement time served before the sentencing if that confinement was 
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solely in regard to the offense for which the offender is being sentenced.”  

RCW 9.94A.505(6).  This statute is read with the foregoing constitutional 

principles in mind.  See, e.g., State v. Lewis, 184 Wn.2d 201, 204-05, 355 

P.3d 1148 (2015) (notwithstanding statute, defendant was entitled to credit 

for time served on assault and burglary sentences for the 387 days he was 

incarcerated awaiting trials on charges of assault, burglary, and failure to 

register as a sex offender). 

c.  Mr. Wells spent 91 days in jail during which time he 

could have bailed out.  Because this time was not spent 

as part of a postconviction sentence, he is entitled to this 

credit in this case.   

 

The trial court credited Mr. Wells with 25 days credit for time 

served.  RP 28; CP 75.  This was based on time spent by Mr. Wells in jail 

before the case was dismissed on October 14, 2014.  RP 23-30.  The trial 

court correctly credited Mr. Wells with this amount. 

While the case was on appeal, however, Mr. Wells spent additional 

time in custody.  In connection to the 2014 case, Mr. Wells was in custody 

for 18 days from October 23, 2014 to November 10, 2014.  CP 44, 49-50.  

Also before sentencing in the 2014 case, he was in custody for 73 days 

from May 12, 2015 to July 24, 2015.  CP 44, 51-52.  Mr. Wells was 

unable to bail out during this time and he was ultimately credited this time 

(91 days) in the sentence imposed in the 2014 case.  See CP 42.  
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Mr. Wells was also entitled to have this time counted in the 2013 

case.  To not count it treats him differently based on his financial status, 

which is unconstitutional.  A rich person could have bailed out during the 

91 days that Mr. Wells was incarcerated.  This person’s effective sentence 

would be less than Mr. Wells’ sentence.  Accordingly, the trial court 

should have credited Mr. Wells with 91 more days of credit.  See Lewis, 

184 Wn.2d at 205-06 (recognizing that pretrial detention time must be 

applied to multiple sentences if not doing so would result in different 

treatment based on an inability to make bail). 

Additionally, the failure to credit Mr. Wells is based on a second  

irrational distinction.  Mr. Wells is being treated differently because he 

successfully exercised his constitutional rights at the trial court level and 

obtained dismissal.  If he had been unsuccessful and not obtained 

dismissal, he would have received the 91 days credit.  In other words, if 

Mr. Wells lost his motion to suppress, he would have received credit for 

time served.  It is not rational to treat Mr. Wells differently based on the 

mere fact that the judge erroneously granted his motion to suppress.  See 

Anderson, 132 Wn.2d at 212-13 (for purposes of awarding jail time credit, 

no rational basis to treat differently defendants placed on pretrial 

electronic home detention and those serving such detention following 

conviction and pending their appeal).  It effectively punishes Mr. Wells 
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for exercising his constitutional rights.  See Griffin v. California, 380 U.S. 

609, 614, 85 S. Ct. 1229, 14 L. Ed. 2d 106 (1965) (prosecution cannot 

comment on the defendant’s exercise of his right to remain silent and not 

testify because it penalizes the exercise of a constitutional right). 

Accordingly, due process and equal protection principles require 

that Mr. Wells be credited 91 additional days. 

2.  Due to trial counsel’s ineffective assistance, Mr. Wells’ 

sentence was increased.  Remand is necessary to remedy this 

injustice. 

 

a.  Defendants have the right to effective assistance of 

counsel during the sentencing phase of the proceedings. 

 

Criminal defendants have the right to effective assistance of 

counsel under our state and federal constitutions.  U.S. Const. amend. VI; 

Const. art. I, § 22.3  This right extends to all critical stages, including 

sentencing.  Lafler v. Cooper, 566 U.S. 156, 165, 132 S. Ct. 1376, 182 L. 

Ed. 2d 398 (2012) (citing Glover v. United States, 531 U.S. 198, 121 S. 

Ct. 696, 148 L. Ed. 2d 604 (2001)). 

To establish ineffective assistance of counsel, a party must show 

deficient performance and resulting prejudice.  Strickland v. Washington, 

                                                 
3 “In all criminal prosecutions, the accused shall enjoy the right . . . to 

have the Assistance of Counsel for his defence.”  U.S. Const. amend. V. 

 

“In criminal prosecutions the accused shall have the right to appear and 

defend in person, or by counsel.”  Const. art. I, § 22. 
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466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).  Deficient 

performance is performance falling below an objective standard of 

reasonableness.  Id.  “Reasonable conduct for an attorney includes 

carrying out the duty to research the relevant law.”  State v. Kyllo, 166 

Wn.2d 856, 862, 215 P.3d 177 (2009).  Prejudice is shown when there is a 

reasonable probability that absent counsel’s deficient performance, the 

result of the proceeding would have been different.  Id. 

b.  Counsel provided ineffective assistance by failing to 

demand that Mr. Wells be sentenced as soon as possible.  

Counsel’s failure extended Mr. Wells’ imprisonment. 

 

Mr. Wells pleaded guilty on December 2, 2016.  RP 10-11.  Rather 

than ask the Court to immediately proceed to sentencing, defense counsel 

agreed to delay sentencing until December 23, 2016.  RP 11.  On 

December 23, 2016, defense counsel acquiesced to delay sentencing 

further until January 4, 2017, remarking “It’s not like [Mr. Wells] is going 

to get out.”  RP 14.  On January 4, 2017, defense counsel again acquiesced 

to delay sentencing to January 5, 2017.  RP 20-21. 

As a result of defense counsel’s actions, Mr. Wells did not start 

serving his sentence in the 2013 case until January 5, 2017.  As the trial 

court determined at sentencing, Mr. Wells was not entitled to credit for 

time served during this time because he had already been sentenced in the 

2014 case.  RP 29; Lewis, 184 Wn.2d at 206; State v. Watson, 63 Wn. 
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App. 854, 859-60, 822 P.2d 327 (1992).  Accordingly, the delay in 

sentencing effectively extended Mr. Wells’ imprisonment by 34 days. 

The record shows that defense counsel thought there was no need 

to quickly proceed to sentencing because he thought Mr. Wells would  

receive credit while he waited.  RP 14.  He was wrong.  Lewis, 184 Wn.2d 

at 206; Watson, 63 Wn. App. at 859-60; accord 13B Wash. Prac., Criminal 

Law § 3603 (2016-2017 ed.) (“[T]ime credited on a charge for which the 

offender has been sentenced cannot be credited towards other crimes for 

which sentencing has not yet occurred.”).  If counsel had researched the 

law (and understood it), he would have concluded that it was imperative to 

proceed to sentencing.  Defense counsel’s failure needlessly resulted in his 

client’s prison term being longer.  

Reasonably competent counsel would have asked that Mr. Wells 

be sentenced immediately following his guilty plea.  Such counsel 

certainly would not have acquiesced to further delay on December 23, 

2016, when the State requested to continue sentencing to January 4, 2017.  

RP 13-14.  Because sentencing was delayed again to January 5, 2017, this 

extended Mr. Wells’ incarceration by 13 days.  This was deficient 

performance.  See Kyllo, 166 Wn.2d at 862; State v. Adamy, 151 Wn. 

App. 583, 588, 213 P.3d 627 (2009) (trial counsel deficient in not citing 
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appropriate authority when arguing for court to consider a Special Sex 

Offender Sentencing Alternative (SSOSA)).   

Had counsel asked to proceed to sentencing on December 2, 2016, 

there is a reasonable probability that the trial court would have done so.  

Thus, Mr. Wells was prejudiced by his counsel’s deficient performance.  

See Glover, 531 U.S. at 200, 203 (deficient performance prong met where 

legal error increased length of incarceration); Missouri v. Frye, 566 U.S. 

133, 147, 132 S. Ct. 1399, 182 L. Ed. 2d 379 (2012) (prejudice from 

ineffective assistance includes reasonable probability of “a sentence of 

less prison time”).  Accordingly, this Court should remand with instruction 

that Mr. Wells be credited 34 more days.  See Adamy, 151 Wn. App. at 

589 (remanding for consideration of a SSOSA due to ineffective 

assistance of counsel). 

Alternatively, if counsel had objected to the continuance request, 

there is a reasonable probability that the trial court would have proceeded 

with sentencing on December 23, 2016.  Therefore, this Court should at 

least remand with instruction that Mr. Wells be credited 13 more days.  

c.  Counsel provided ineffective assistance by failing to 

argue that Mr. Wells be sentenced to 20 months, the low 

end of the standard range. 

 

 The low end of the standard range sentence for Mr. Wells was 20 

months.  CP 62.  Under the plea agreement, the prosecutor promised to 
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recommend a 24-month sentence.  CP 25.  The plea agreement did not 

forbid Mr. Wells from asking for a lower sentence.  CP 20-36. 

 Still, counsel did not ask for a lower sentence.  This was manifestly 

unreasonable given the equities and the odd procedural posture of the case.  

This Court has recognized while time served on other charges may not 

entitle a defendant to credit for time served on a different charge, it is a 

relevant factor for the sentencing court to consider in crafting an 

appropriate sentence: 

The [Sentencing Reform Act] does not authorize giving 

credit for time being served on other sentences.  Insofar as 

time served on other charges is relevant, the court may 

consider that factor in exercising its discretion within the 

standard range, or in some truly extraordinary case might 

consider it a reason for an exceptional sentence.  

 

Watson, 63 Wn. App. at 859-60 (emphasis added). 

 Here, due to the unusual procedural posture, the 2014 case was 

resolved sooner than the 2013 case.  After the 2013 case was revived in 

2016 by the appellate mandate, Mr. Wells could not gain credit for time 

served subsequently because he was already serving the sentence in the 

2014 case.  Further, due to the odd facts, sentencing was delayed.  Under 

Watson, the trial court had discretion to take the foregoing into account in 

crafting a sentence. 
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 Defense counsel, however, did not inform the trial court that it had 

authority to take these factors into account.  There was no legitimate 

strategic reason not to.  Had the trial court been aware of its authority, 

there is a reasonable probability that Mr. Wells would have received a 

lower sentence.  This was ineffective assistance.  See Glover, 531 U.S. at 

200; Adamy, 151 Wn. App. at 588-89. 

 Accordingly, this Court should reverse and remand.  On remand, 

the trial court should consider whether Mr. Wells should receive a lower 

standard range sentence in light of the time he served in the 2014 case. 

3.  The trial court erred by ordering Mr. Wells to pay $2,000 in 

legal financial obligations for a “drug enforcement fund.”  It 

should be stricken. 

 

a.  The trial court stated it was waiving all discretionary 

financial obligations based on Mr. Wells’ indigency, but 

the judgment and sentence orders him to pay $2,000 for 

a discretionary financial obligation. 

 

 As part of the plea agreement, the State disclosed that it would 

recommend the trial court impose legal financial obligations (LFOs) 

against Mr. Wells.  CP 25.  Among the recommended LFOs was a $2,000 

“drug fund fee.”  CP 25. 

At sentencing, the trial court found Mr. Wells indigent and waived 

imposition of nonmandatory legal financial obligations.  RP 22 (“I will 

make a finding that you’re presently indigent, that there is [sic] limitations 
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and ability to pay.  So I’ll waive the nonmandatory financial obligations 

for you in that regard.”); CP 65.  There was no discussion about the State’s 

recommended “drug fund fee.”  RP 15-32. 

Nevertheless, the judgment and sentence states that Mr. Wells 

owes $2,000 as part of a “drug enforcement fund.”  CP 65.4  Despite the 

trial court’s oral ruling stating its intention to waive all nonmandatory fees 

due to indigence, a box on the judgment and sentence states that Mr. Wells 

“is anticipated to be able to pay financial obligations in the future.”  CP 

62. 

b.  Before ordering payment for a drug enforcement fund 

contribution, there must be evidence to support it and 

the defendant must have the ability to pay it. 

 

The judgment and sentence cites RCW 9.94A.760 as authority for 

the “drug enforcement fund” legal financial obligation (LFO).  CP 65.  

This statute provides that “the court may order the payment of a legal 

financial obligation as part of the sentence.”  RCW 9.94A.760(1).  A 

different statute provides that a “legal financial obligation” includes 

“county or interlocal drug funds.”  RCW 9.94A.030(1). 

Based on these provisions, this Court has held that a trial court 

may order payment of drug enforcement fund contributions as part of a 

                                                 
4 A box with the number # 1015 is checked next to this.  CP 65.  It is 

unclear what this refers to.   
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defendant’s LFOs.  State v. Hunter, 102 Wn. App. 630, 635, 9 P.3d 872 

(2000).  But RCW 9.94A.760(1) uses the permissive language “may,” 

making the imposition of this LFO discretionary.  See State v. Blazina, 

182 Wn.2d 827, 838, 344 P.3d 680 (2015) (contrasting words “shall” and 

“may”); State v. Mathers, 193 Wn. App. 913, 916, 376 P.3d 1163 (2016) 

(DNA and Victim Penalty Assessment fees are mandatory because the 

statutes authorizing these fees use mandatory language).  The imposition 

of a drug fund contribution LFO is reviewed for an abuse of discretion.  

Hunter, 102 Wn. App. at 640. 

LFOs for drug fund contributions are limited to drug-related 

crimes.  Id. at 639.  The amount of the contribution must be based on the 

costs of the investigation.  Id.   

Before imposing discretionary LFOs, a trial must make an 

individualized inquiry into the defendant’s current and future ability to 

pay.  Blazina, 182 Wn.2d at 838.  As part of this inquiry, the court must 

consider the defendant’s incarceration and debts.  Id.  The court should 

also examine whether the defendant is indigent under GR 34.  Id.; City of 

Richland v. Wakefield, 186 Wn.2d 596, 606-07, 380 P.3d 459 (2016). 

If a person meets the GR 34 standard for indigency, the trial court “should 

seriously question that person’s ability to pay LFOs.”  Blazina, 182 Wn.2d 

at 839. 
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c.  The trial court did not intend to impose discretionary 

financial obligations, the record does not support the 

one imposed, and the court did not properly find that 

Mr. Wells has the ability to pay it. 

 

 The trial court erred in imposing the $2,000 drug fund LFO against 

Mr. Wells.  First, it appears that the trial court mistakenly imposed this 

LFO because the court stated it was waiving all discretionary LFOs.  RP 

22.  The court crossed off proposed amounts for other discretionary LFOs 

in the judgment and sentence, but inexplicably left this one.  CP 65 

(crossing off and initialing proposed LFOs for criminal filing fee and fees 

for court appointed attorney).  Second, the record does not show that the 

amount of $2,000 is linked to the costs of an investigation into drug 

crimes.  State v. Allen, 195 Wn. App. 1001 (2016) (unpublished) (trial 

court abused discretion in imposing drug enforcement fund contribution 

because there was no evidence of a drug investigation or related costs).5  

And third, in finding that Mr. Wells was anticipated to be able to pay 

financial obligations in the future, the trial court failed to engage in the 

individualized inquiry required by Blazina and Wakefield. To the extent it 

considered his financial circumstances, it concluded he was indigent. 

Thus, the record does not show Mr. Wells has the ability to pay $2,000. 

                                                 
5 This case is not precedential and is cited only for persuasive authority 

as this Court deems appropriate.  GR 14.1; Crosswhite v. Washington State Dep’t 

of Soc. & Health Servs., 197 Wn. App. 539, 544, 389 P.3d 731 (2017). 
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 The judgment and sentence also left blank the total amount owed.  

This violates the statute, which instructs the trial court to “designate the 

total amount of a legal financial obligation.”  RCW 9.94A.760(1). 

Given these deficiencies, this Court should reverse and remand for 

the trial court to strike the drug enforcement fund contribution.  The trial 

court should also designate the total amount owed. 

F.  CONCLUSION 

 

  Mr. Wells was improperly denied credit for time served.  Defense 

counsel was ineffective by failing to demand the court quickly proceed to 

sentencing and in not advocating for a sentence at the low end of the 

standard range.  The trial court also improperly imposed LFOs as part of a 

drug enforcement fund.  This Court should reverse and remand with 

instruction that Mr. Wells be credited 91 more days.  Due to counsel’s 

ineffectiveness, he should also be credited 34 additional days and a new 

sentencing hearing, where the court will consider a lower sentence.  The 

drug enforcement fund LFO should be stricken. 

DATED this 1st day of August 2017. 

Respectfully submitted, 

 

 

/s Richard W. Lechich 
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Washington Appellate Project 
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